JUDGMENT NO. 200 YEAR 2016 
In this case the Court heard a referral order concerning a provision of the Code of Criminal Procedure which limits the applicability of the ne bis in idem principle to the same legal fact as regards its constituent elements, notwithstanding that it is classified in a different manner, rather than to the same historical fact, with the result that the criteria for establishing whether the fact is the same are more restrictive under Italian law than under the ECHR. The Court ruled the legislation unconstitutional insofar as it did not provide that the applicability of the ne bis in idem principle must be assessed with reference to the same historical-naturalistic fact, albeit considered with reference to all of its constituent elements (conduct, event, causal link). Italian law must base its assessment on the idem factum, and has no scope for idem ius. Moreover, it is essential that the assessment as to idem factum is kept separate from any subsequent consideration as to whether a second prosecution is mandated on the grounds that the same fact involved the commission of multiple offences, where any given offence was not prosecuted in the first trial.

[omitted]
THE CONSTITUTIONAL COURT 
[omitted]
gives the following 
JUDGMENT 
in proceedings concerning the constitutionality of Article 649 of the Code of Criminal Procedure, initiated by the preliminary investigations judge at the Tribunale di Torino in criminal proceedings pending against S.S.E. by the referral order filed on 24 July 2015, registered as no. 262 in the Register of Referral Orders 2015 and published in the Official Journal of the Republic no. 48, first special series 2015. 
Considering the entries of appearance by S.S.E., the municipalities of Casale Monferrato, Ponzano Monferrato, Rosignano Monferrato, Cella Monte and Ozzano Monferrato, M.G. and others in their capacity as heirs, the AIEA – Associazione italiana esposti amianto [Italian Association for Persons Exposed to Asbestos], the AFeVA – Associazione Familiari Vittime Amianto [Association of the Families of the Victims of Asbestos], and G.M.G. and others in their capacity as heirs, along with the intervention by the President of the Council of Ministers; 
having heard the judge rapporteur Giorgio Lattanzi at the public hearing of 31 May 2016; 
having heard Counsel Astolfo Di Amato for S.S.E., Counsel Marco Gatti for the municipalities of Casale Monferrato, Ponzano Monferrato, Rosignano Monferrato, Cella Monte and Ozzano Monferrato, Counsel Maurizio Riverditi for M.G. and others in their capacity as heirs, Counsel Sergio Bonetto for the AIEA – Associazione italiana esposti amianto and for G.M.G. and others in their capacity as heirs, Counsel Laura D’Amico for the AFeVA – Associazione Familiari Vittime Amianto and the Avvocato dello Stato [State Counsel] Massimo Giannuzzi for the President of the Council of Ministers. 
[omitted]
Conclusions on points of law
1.– The preliminary investigations judge at the Tribunale di Torino has raised a question concerning the constitutionality of Article 649 of the Code of Criminal Procedure insofar as that provision limits the applicability of the principle of ne bis in idem to the same legal fact as regards its constituent elements, notwithstanding that it is classified in a different manner, rather than to the same historical fact, with reference to Article 117(1) of the Constitution, in relation to Article 4 of Protocol no. 7 to the European Convention for the Protection of Human Rights and Fundamental Freedoms (hereafter “Protocol no. 7 to the ECHR”), adopted in Strasbourg on 22 November 1984, ratified and implemented by Law no. 98 of 9 April 1990. 
The referring judge must rule on the request for committal for trial of a person accused of the manslaughter of 258 persons. The judge observes that the accused has previously been acquitted, within previous proceedings, in respect of the same conduct on the grounds that the offences provided for under Articles 434(2) and 437(2) of the Criminal Code were time-barred. 
In particular, that first criminal trial involved charges of aggravated disaster not specifically designated and the negligent failure to exercise due care to prevent workplace accidents, also in aggravated form, which offences the accused was alleged to have committed in his capacity as general manager of facilities owned by the company Eternit. The dispersion of asbestos dust into the air was claimed to have caused a disaster and an industrial accident, leading to the death or illness of around 2,000 persons, 186 of whom were referred to in the new manslaughter charges. 
The referring judge states that he is unable to apply Article 649 of the Code of Criminal Procedure, which lays down the bis in idem prohibition in relation to criminal matters, due to the meaning which that provision has taken on within the uniform and settled case law [known as “living law”]: there are in fact two insuperable obstacles for an interpreting body that wishes to comply with that consolidated case law. 
First, even in the face of the literal wording of the provision which clearly seeks to compare the historical fact, the “living law” by contrast requires that the fact be identical according to law, i.e. “the coincidence of all constituent elements of the offence and of the legal interests protected”. 
The judge is thus required to assess not only the conduct of the individual, but the triad of “conduct-event-causal link”, inquiring into the nature of the offences and the interests protected by them. If this criterion is applied to the present case, the referring judge asserts that manslaughter is in itself a different offence from aggravated disaster not specifically designated and the aggravated negligent failure to exercise due care to prevent workplace accidents, as these are two offences that punish hazardous situations, rather than instances of harm, which are intended to protect public safety rather than life. In addition, the event of death, which is the constituent element of manslaughter, is not even stipulated as one of the aggravating circumstances provided for under the second paragraph of Articles 434 and 437 of the Criminal Code because it is not a necessary constituent element of a disaster or accident, to which these provisions refer. 
Secondly, the referring judge refers to the settled case law of the Court of Cassation according to which manslaughter formally subsists alongside the offences referred to in Articles 434 and 437 of the Criminal Code when, as occurred in this case, both the first and the second offence were committed by a single act or omission. 
In this case, the “living law” firmly precludes the applicability of Article 649 of the Code of Criminal Procedure, with the result that the sole fact of having violated various statutory provisions or of having committed multiple breaches of the same statutory provision (Article 81 of the Criminal Code) means that it cannot be concluded, for the purposes of Article 649 of the Code of Criminal Procedure, that the offence constitutes one single fact, even though it was committed by a single act or omission. 
In view of the above, the referring judge concludes, on the basis of a wide-ranging examination of the case law of the European Court of Human Rights (hereafter “ECtHR”), that Article 4 of Protocol no. 7 to the ECHR has by contrast a meaning that is more favourable to the accused since, starting from the judgment of the Grand Chamber of 10 February 2009 in Zolotukhin v. Russia, the position has been that the fact is the same when the act or omission for which the person has already been irrevocably judged is the same. In this case, applying this finding, neither the consideration that the event resulting from the conduct was different nor that it involved a situation in which several offences were committed by means of a single act [“concorso formale di reati”] would exclude the bis in idem prohibition. 
The referring judge concludes that the constitutionality of Article 649 of the Code of Criminal Procedure is questionable insofar as, on the basis of national “living law”, it lays down criteria for establishing whether the fact is the same that are more restrictive than those inferred from Article 4 of Protocol no. 7 to the ECHR. In fact, on the basis of the ECHR rule, the accused should be acquitted due to the sole fact that the acts and omissions that caused the killings were, as a matter of historical-naturalistic fact, the same as those for which he was definitively judged in another criminal trial. The fact that the event, namely the death of the victims, was not considered in the previous proceedings is stated to have no relevance against this conclusion. 
2.– The State Counsel and the private parties filed numerous objections alleging inadmissibility. 
The State Counsel argues first and foremost that the referring judge lacks standing to raise the question of constitutionality. 
The objection is manifestly unfounded as the preliminary hearing judge is without doubt a judicial authority that is required to apply the contested provision within the proceedings (Article 23 of Law no. 87 of 11 March 1953 laying down “Provisions on the establishment and functioning of the Constitutional Court”). 
Secondly, the State Counsel argues that the failure to indicate the date of death of the victims renders the description of the offence incomplete. Also this objection is manifestly unfounded as it is focused on a factual element which is not necessary in order to ascertain the relevance of the question of constitutionality. The question may be deemed to be relevant because the referring judge postulates identical conduct falling under a new indictment after the definitive conclusion of previous proceedings and, notwithstanding this, the inability to apply Article 649 of the Code of Criminal Procedure without a prior declaration of unconstitutionality. The date of death of the victims does not have any relevance for the terms of the question as raised. 
2.1.– The State Counsel in addition asserts that the question is inadmissible because the referring judge could have resolved the doubt concerning the constitutionality of the provision by interpreting Article 649 of the Code of Criminal Procedure with reference to the ECHR. 
This objection is also unfounded. In fact, the judge has provided detailed reasons, identifying the existence of “living law” contrary to such an interpretative solution, consisting in numerous judgments issued after the judgment of the Grand Chamber in Zolotukhin v. Russia, which laid down the position within the case law of the ECtHR that may be considered to be consolidated. This means that, within the perspective of the referring judge, not even this novel aspect could call into question the persistence of the “living law”, paving the way for an attempt at an adaptive interpretation. Within this context the lower court has “the power to conclude that the contested interpretation constitutes ‘living law’ and to request on that basis that its compatibility with constitutional parameters be reviewed” (see Judgment no. 242 of 2014). 
2.2.– One of the private parties has argued that the question lacks relevance, asserting that Article 4 of Protocol no. 7 to the ECHR is not applicable when, as occurred in the case under examination, the first criminal ruling, which has become final, did not make any finding regarding the merits of the charge. In fact, the French text of the European provision requires that the accused must have been acquitté or condamné, and acquittement implies acquittal, whilst in the case to which the main proceedings relate, the case against the accused was dismissed on the grounds that the offences were time-barred. 
The objection is unfounded. 
Considering that the meaning of the provisions of the ECHR and of its protocols must be inferred from the case law of the Strasbourg Court (see Judgments no. 348 and no. 349 of 2007), provided that this case law is consolidated (see Judgment no. 49 of 2015), it follows directly from this that, for that Court, it is the final status of a judicial decision that is relevant for the purposes of establishing whether it can preclude new criminal proceedings for the same fact, and this status is inferred from authority as res iudicata vested in it under national law. This principle was also applied in the judgment of the Grand Chamber of 27 May 2014 in Marguš v. Croatia (see Judgment no. 184 of 2015). 
As Italian law recognises status as res iudicata also to judgments ruling that an offence is no longer punishable on the grounds of time-barring, it must be concluded that Article 4 of Protocol no. 7 to the ECHR applies to proceedings before the lower court. 
2.3.– Several private parties asserted that the question lacked relevance, arguing that the offences that have already been prosecuted are different in historical-naturalistic terms from those to which the new charge relates, and thus, even if the referring judge’s view were accepted, not even Article 4 of Protocol no. 7 to the ECHR could enable the accused person to avoid prosecution. 
The objection is unfounded. 
The referring judge has in fact provided extensive reasons to demonstrate that the same conduct of the accused was at issue. As this is one of the logical steps falling before the doubt concerning the constitutionality of the provision, when assessing its adequacy for the purposes of the reasons in support of relevance, this Court can only limit itself to ascertaining that the premise made by the referring judge was not implausible. 
2.4.– Several private parties asserted that the question is irrelevant because the first criminal trial did not ascertain either the death of the victims or the causal link between their deaths and the conduct. Accordingly, the offences should be deemed to be different also on the basis of European case law, which is asserted to include the event and the causal link within the comparative judgment. 
The objection is unfounded as it seeks to invoke as an aspect pertaining to admissibility an issue that pertains to the merits of the question. In fact, the referring judge starts from the premise that Article 4 of Protocol no. 7 to the ECHR requires that solely the act or omission of the individual be taken into account, in contrast from Article 649 of the Code of Criminal Procedure, which also ascribes significance to the causal link and the legal event. 
For this reason, an assessment as to whether or not the judgment that has already become final considered the causal link and the event reaches beyond the scope of the control of the relevance of the question. With regard to this aspect, relevance depends solely on the reasons provided by the referring judge as to why the conduct is identical, namely the sole prerequisite which, in the opinion of the referring judge, is important according to European criteria for the purposes of establishing whether or not the fact was the same. 
3.– The defence counsel for the accused in the main proceedings requests, in the event that the question is not accepted, a preliminary reference to the Court of Justice in order for it to clarify whether or not Article 50 of the Nice Charter (Charter of Fundamental Rights of the European Union, proclaimed in Nice on 7 December 2000 and adopted at Strasbourg on 12 December 2007), which in turn imposes the bis in idem prohibition in relation to criminal matters, precludes the recognition of the meaning of Article 649 of the Code of Criminal Procedure vested in it by “living law”. 
Leaving aside any further considerations, this request cannot be accepted as the referring judge has found that European law has no relevance for this case and has delineated the thema decidendum with reference to compatibility with the ECHR (see Judgment no. 56 of 2015). 
4.– Turning to the merits of the question, it is necessary to verify whether the principle of ne bis in idem in relation to criminal matters as laid down by Article 4 of Protocol no. 7 to the ECHR genuinely does have a different scope, and one more favourable to the accused, than the corresponding principle enshrined in Article 649 of the Code of Criminal Procedure. 
It is first and foremost important to test the referring judge’s conviction that the European provision stipulates that the identity of the fact must be established with reference solely to the conduct of the individual construed in terms of bodily movement or inertia. 
It is well known that the judgment of the Grand Chamber of 10 February 2009 in Zolotukhin v. Russia was issued in order to resolve a complex dispute that had arisen between different sections of the ECtHR concerning the scope of Article 4 of Protocol no. 7 to the ECHR. After reviewing the arguments made in this regard, the Grand Chamber consolidated European case law to the effect that the issue of whether the facts were identical should be assessed in the light of the concrete factual circumstances, which are inextricably linked together in time and space. It thus rejected the view, which had previously been held within part of that case law, that the “infraction” referred to in the conventional text should be deemed to be the same only if the offence subsequently charged after an initial final judgment is the same, or in other words the fact according to its legal classification by the criminal law. 
It is thus now clear that the Convention endorses the more favourable criterion of idem factum, notwithstanding the literal wording of Article 4 of Protocol no. 7, rather than the more restrictive notion of idem ius. 
The referring judge appears to have been persuaded that this correct premise inevitably results in the corollary referred to above, namely that the test for comparing a fact that has already been definitively judged with a fact that is the object of new criminal proceedings depends exclusively upon the consideration of identical conduct by the individual. 
In other words, according to the referring judge, if one must not incorporate into the comparison the implications for the legal interest protected by the criminal law and one must base one’s consideration solely on the empirical component of the fact, as stipulated by the ECtHR, it must inevitably be concluded that this must be established with reference to the act or omission, irrespective of the outcome and the causal link. 
This argument is mistaken. 
It is the historical-naturalistic fact that is relevant for the purposes of the bis in idem prohibition, according to its definition within the legal order, because the epistemological approach is unable to describe a framework for establishing identity the content of which is necessarily prescribed. From this perspective, the fact is the material event, which is without doubt detached from its legal classification, yet nonetheless the result of the accumulation of elements selected according to normative criteria. 
In other words, there is no logical reason to conclude that the fact, even where construed within the sole empirical dimension, should be restricted to the act or omission and should not conversely include also the physical object affected by the conduct, if not also, at the extreme limit of the notion, the natural event that resulted from it, namely the modification of reality brought about by the agent’s conduct. 
It is clear that the choice between the possible solutions summarised here is normative in nature, because each of the solutions is compatible with the conception of the idem factum. This does not mean that the legal implications of the situations compared with one another will result in the re-emergence of the idem ius. In fact, these cannot have any relevance for the purposes of the decision as to whether the historical fact is the same. It is only the indication of the segments of the natural course of events, which the interpreting body is required to take into account when assessing whether the fact is the same, that is legal in nature. 
Within the ambit of the ECHR, once the relevance of the idem factum has been clarified, it is thus essential to consider the consolidated case law of the ECtHR in order to appreciate whether it is limited to the individual’s conduct or also embraces the physical object, or also the natural event. 
5.– The inquiry referred to above does not lend support to the hypothesis formulated by the referring judge. Neither the judgment of the Grand Chamber of 10 February 2009 in Zolotukhin v. Russia nor the subsequent rulings of the ECtHR asserts that the fact must be construed, for the purposes of the bis in idem prohibition, with exclusive reference to the act or omission of the accused. In fact, decisions concerning a comparison between offences comprising pure conduct, where it is obvious that the court’s inquiry will relate purely to conduct, cannot be taken into account for that purpose (see for example the judgment of 4 March 2014, Grande Stevens v. Italy). 
Rather, on at least three occasions the European court has vested significance, for the purpose of establishing that the fact constituted a single fact, in the consideration that the conduct was directed against the same victim (see the judgment of 14 April 2014 in Muslija v. Bosnia Herzegovina, paragraph 34; judgment of 14 April 2014 in Khmel v. Russia, paragraph 65; judgment of 23 September 2015, Butnaru and Bejan-Piser v. Romania, paragraph 37), which could suggest that a change in the object of the action, and thus in the person harmed by the offence, will break the link between the fact covered by the final judgment and the new charge, even where the conduct is the same (as could occur, for example, in relation to multiple killings). 
It is certain that, at least as things currently stand, European case law, which “will always remain conditional upon the specific circumstances which gave rise to it” (see Judgment no. 236 of 2011), does not enable any principle to be isolated with sufficient certainty (see Judgment no. 49 of 2015), in the light of which an assessment of the constitutionality of Article 649 of the Code of Criminal Procedure could be carried out, with the exception of the clear choice made in favour of the idem factum (which is indeed an expression of a systematic and definitive approach). In particular, not only is there no scope to conclude that the fact as far as Article 4 of Protocol no. 7 is concerned is to be limited solely to the individual’s conduct, but there are also grounds to include the physical result of the conduct within the fact, whilst it cannot be excluded that it may also include the event, provided that it is rigorously construed solely in its material dimension. 
This is tantamount to concluding that the lack of unequivocal European case law that is capable of moving beyond the sporadic decisions turning on their own facts that are entirely peculiar to the specific case will release the interpreting body from the obligation to base its decision on any consideration resulting from interposed legislation in addition to the historical-naturalistic significance of the fact, except as must be added below in relation to a concorso formale di reati. 
6.– Similarly, a broader expansion of the guarantee provided by the bis in idem prohibition in relation to criminal matters is not triggered even by the legislative and logical context within which Article 4 of Protocol no. 7 to the ECHR is situated. 
It is intuitive that the acceptance of the position proposed by the referring judge regarding the assessment solely of the conduct for the purposes of establishing whether the fact is the same provides the utmost guarantee to an accused person who has already been judged in a decision that has become final, who would thereby avoid a new criminal trial both in situations, inter alia, in which the harm caused to the victim increases, and in those in which one single course of action has resulted in multiple victims, who have suffered harm to primary and highly personal interests such as life and bodily integrity. 
However, the protection under the Convention subjects the principle of ne bis in idem to a certain degree of relativity in the sense that it is subject to conditions that are liable to reduce its scope compared to countervailing requirements of a substantive nature. Absent any consolidated European case law to this effect, this fact does not direct the interpreting body towards interpretations that are necessarily directed towards the most favourable solution for the accused, when any other interpretation of the provision may in any case be classified within the ambit of the idem factum. 
First, Article 4(2) of Protocol no. 7 to the ECHR enables a criminal trial to be reopened when provided for under national law, if new facts or evidence are liable to undermine a judgment that has already become final. Whilst Italian law only permits the review of a conviction, in order to ensure “protection for the innocent” without any limit in time (see Judgment no. 28 of 1969), the Convention enables the “criminal law peace” of a person who has already been definitively acquitted to be interrupted only where new information, including evidence, has come to light after the trial. 
In these cases, the aim of pursuing justice prevails over the stability of the procedural guarantee of exemption from the state’s power of prosecution. 
Secondly, the Grand Chamber itself (see the judgment of 27 May 2014 in Marguš v. Croatia) has asserted (in a case in which a politician had benefited from a war crimes amnesty, which had been ascertained in court proceedings, but had been placed on trial a second time for the same facts) that Article 4 of Protocol no. 7 must be balanced against Articles 2 and 3 of the Convention as part of one single whole (paragraph 128), and added that this will entail the inoperability of the guarantee of bis in idem in situations involving extremely serious episodes, such as crimes against humanity, which the Member States are under an obligation to prosecute (paragraph 140). 
This thereby amounts to a further clouding of an institute which the Convention justifies with reference to a balancing against obligations of criminal protection. 
However, it must be stressed that under national law there cannot be any satisfaction of an interest in punishment other than those compatible with the requirements of a fair trial, i.e. that is compatible with the package of procedural guarantees provided to the accused. Neither the principle of the mandatory nature of criminal prosecution nor the constitutional significance of the legal interests that have been harmed, to which the private parties have referred in detail, can render fair, and hence constitutional, a trial that has violated the fundamental rights, which are also significant under the Constitution, of the person placed on trial. 
These must inevitably include the “principle of legal culture, which is in addition most widely applicable” (see Order no. 150 of 1995), encapsulated in the bis in idem prohibition, thanks to which there comes a time when, after the judgment has become final, the individual is immune from the spiral of repeated criminal initiatives in relation to the same fact. Otherwise, the contact with the repressive apparatus of the state, which could potentially be continuous, would project a shadow of precariousness over the enjoyment of the freedoms associated with the development of individual personality, which by contrast lies at the heart of the constitutional order (see Judgment no. 1 of 1969; subsequently Judgment no. 219 of 2008). 
Besides, it is of no interest in these proceedings to compare the levels of protection offered under the ECHR and national law but rather to infer confirmation that the former does not render it compulsory, even in logical and systematic terms, to opt in all cases in favour of a conceptualisation of the notion of the same fact that is more favourable to the accused, given that the guarantee of ne bis in idem is not absolute in nature, neither within the text of Article 4 of Protocol no. 7 nor within the consolidated interpretation of the Strasbourg Court. 
It is ultimately clear that, contrary to the hypothesis of the referring judge, as things stand the Convention requires the Member States to apply the bis in idem prohibition on the basis of a naturalistic conception of the fact, but not to restrict it to the sphere of the mere acts or omissions of the individual. 
7.– Once the scope of the restriction resulting from the ECHR has been clarified, it is necessary to ascertain whether it is compatible with the “living law” established in relation to Article 649 of the Code of Criminal Procedure. 
As far as has been established above, it is evident that the grounds for contrast could not consist in the reception, by the national interpreting body, of a vision of the same fact that has been detached from conduct alone and extended by contrast to its physical object or the event in a natural sense, as is suggested by the referring judge. Rather, the national provision would be claimed to have violated Article 117(1) of the Constitution only in the event that it were interpreted as having ascribed significance to the idem ius, namely to aspects relating to the legal classification of the fact. 
This is what the referring judge considers to have occurred as a result of a legalistic distortion of the wording of Article 649 of the Code of Criminal Procedure, which refers to the historical fact, even if its title, degree and circumstances are classified as different. 
It must be added that, if this were the case, then also Articles 24 and 111 of the Constitution would have been violated, to which the principle of ne bis in idem must be related in general terms (see Order no. 501 of 2000), although also with particular weight in relation to criminal matters (see Judgment no. 284 of 2003). Although it is not expressly recognised within the wording of the Constitution, this principle is in fact inherent within the ordering function to which the Constitution gave rise, because legislation under which the same legal circumstances may be the object of endless court rulings is not compatible with that function of the legal order. In the context of criminal law, this Court has long been enhancing the force of the prohibition, projecting it from a dimension centred on the objective value of res iudicata (see Judgments no. 6 and no. 69 of 1976, no. 1 of 1973 and no. 48 of 1967) towards the sphere of the rights of the individual as a “principle of legal culture” (see Order no. 150 of 1995; also Judgments no. 284 of 2003 and no. 115 of 1987), which is above all vested with “expansive force” (see Judgment no. 230 of 2004), and distinguished by the status of a personal “guarantee” (see Judgment no. 381 of 2006). 
The criterion of idem ius thus appears to be too weak to be reconciled with such premises in constitutional law, because only an objective judgment concerning the identity of the historical fact will avoid the risk that the proliferation of different offences under which the same fact could theoretically be classified will offer the opportunity for punitive – if not spurious – initiatives, which are in any case liable to place the individual in a position of constant subjugation before one of the most far-reaching and invasive expressions of the sovereign power of the state apparatus. 
The Constitution and the ECHR thus come together in providing a guarantee that an individual who has already been judged by a final ruling within a criminal trial cannot be charged for the same historical fact, and both repudiate the clouding introduced by comparative assessments on the strength of considerations that fall outside the certainty of the empirical domain, as was ascertained in the first judgment. The always debatable considerations regarding the interests that are protected by the criminal law, the legal interests that are infringed, the legal nature of the event, the criminal law implications of the fact and any other matter relating to the various offences at issue in the successive proceedings are not compatible with the guarantee, enshrined in constitutional law and the ECHR, of the principle of ne bis in idem and have no part in our legal system. 
8.– In view of the above, this Court has already had the opportunity to conclude that “the ‘fact’ is identical – according to the case law of the Court of Cassation (Joint Divisions, judgment no. 34655 of 28 June 2005) – when there is a historical-naturalistic overlap between the classification of the offence, considered with reference to all of its constituent elements (conduct, event, causal link) and with regard to the circumstances pertaining to the time, place and individual involved” (see Judgment no. 129 of 2008). 
It is in these terms, and only in these terms, insofar as highlighted in a ruling of the Joint Divisions, that Article 649 of the Code of Criminal Procedure applies within the national order with the meaning upon which these interlocutory constitutionality proceedings are based. And it is a decisive and unequivocal assertion in favour of the idem factum, although the fact must then be broken down into the triad of conduct, causal link and naturalistic event. 
Provided that these elements are weighed up with exclusive reference to the empirical dimension, this normative scope has already been found to be compatible with the notion of historical fact, both on an abstract level and in the concrete terms established under settled European case law. 
It is certain that, in contrast to that which the referring judge apparently believes, including in relation to the judgment of the Joint Divisions referred to above, the event cannot have any significance in legal terms, but will take on meaning only as a modification of the material reality resulting from the individual’s act or omission. Having noted this, and subject to the conditions set out above, there is no scope for any contrast between Article 649 of the Code of Criminal Procedure and Article 4 of Protocol no. 7 to the ECHR. 
This Court must however recognise that a minority view persists within the case law of the Court of Cassation, which differs from that adopted by the Joint Divisions since 2005. The referring judge himself has precisely identified some examples of decisions that are limited to echoing the legal principle asserted by the Joint Divisions, which however they corrupt by adding that it is necessary to take account not only of the historical-naturalistic dimension to the fact but also the legal dimension; in order words, it is necessary to consider the criminal law implications of the event. 
These and other similar formulae conceal a criterion for assessment based on the idem ius, which is not compatible either with the Constitution or with the ECHR, with the result that it is necessary that it be definitively abandoned. 
However, the occasional nature of these interventions in the case law means that they are not capable of transforming the wording and logic of Article 649 of the Code of Criminal Procedure, vesting them - as is by contrast hypothesised by the referring judge - with a meaning that departs from the interposed legislation invoked in these interlocutory proceedings. On the contrary, if “living law” is read in a manner that is consistent with the current stage of development of Article 4 of Protocol no. 7 to the ECHR, it requires an assessment, according to a historical-naturalistic approach, as to whether the conduct and the event are identical, having regard to the manner in which the event was caused as a result of the conduct. 
There is thus no doubt that in this case the criteria pointed to by the referring judge as a basis for concluding that facts previously prosecuted may be considered to be different from the killings to which the new charge relates are not adequate because the nature of the offences as hazard offences provided for under Articles 434 and 437 of the Criminal Code, the legal interest protected, and the “different ‘role’ of the same event – i.e. death – within the case” cannot have any relevance for those purposes. At the same time, it is clear that also from the strictly material point of view, the death of a person, even if caused by the same conduct, does give rise to a new event, and thus to a fact that is different from the death of other persons. 
Within these limits, it must be concluded that the first ground for contrast identified by the referring judge between Article 649 of the Code of Criminal Procedure and the interposed Convention provisions does not subsist, because both embrace the criterion of idem factum, and within it the Convention does not require the event to be detached in a naturalistic sense from the constituent elements of the fact, and thus for national “living law” to be set aside. 
9.– The second ground for contrast indicated in the referral order between Article 649 of the Code of Criminal Procedure and Article 4 of Protocol no. 7 to the ECHR concerns the rule, laid down within the national “living law” which prohibits the application of the principle of ne bis in idem where the offence previously prosecuted was committed at the same time as the offence prosecuted in subsequent proceedings by the public prosecutor, notwithstanding that the fact was the same. 
There is no doubt that this rule is consistent with a settled position in the case law of the Court of Cassation, as it has been applied without interruption since the entry into force of Article 90 of the 1930 Code of Criminal Procedure until today, even after the provision was replaced by Article 649 of the new Code of Criminal Procedure. The only exception admitted, in order to prevent a conflict between final decisions, is that ascertained by the case law in the event that the first trial ended with a definitive acquittal on the grounds that the facts alleged were not committed or that the accused did not commit them. 
It follows that this Court is required to review the constitutionality of Article 649 of the Code of Criminal Procedure postulating that it has the meaning vested in it under “living law”, and the question concerning this matter, which is related to that examined above concerning the identical status of the fact, is well founded as set out below. 
10.– According to the current state of the “living law”, a renewed criminal prosecution is permitted in situations involving a concorso formale di reati, even where the fact, in the sense indicated, is the same in empirical terms but represents a real convergence between different rules establishing criminal offences, thereby giving rise to multiple offences. 
It must be pointed out that, insofar as is of interest here, having regard to the criminal policy options available to the state, it is indeed possible, on the basis of the normative assessment made by the legal order, for one single act or omission to violate multiple criminal provisions corresponding to self-standing instances of social harm which, within the limits of the discretion available to it, the legislator considers it appropriate to acknowledge via a variety of corresponding offences and to punish with the respective penalties (albeit subject to the limit in favour of the accused laid down by Article 81 of the Criminal Code). 
If the court has concluded that there is no special-general relationship between the provisions (Articles 15 and 84 of the Criminal Code), or that the commission of multiple offences is only apparent since one offence entirely absorbs the social harm of the other, it is beyond dispute that all unlawful acts committed through a single act or omission must be attributed to the accused, irrespective as to whether the act is the same in historical-naturalistic terms. 
This issue in fact involves a principle of substantive criminal law which evokes changing choices made by the legislator in the area of criminal policy, which are as such subject to review by this Court only where they result in a punitive framework that is manifestly unreasonable, arbitrary or disproportionate (see inter alia Judgments no. 56 of 2016 and no. 185 of 2015). 
Furthermore, these options do not in themselves violate the individual guarantee of the bis in idem prohibition, which by contrast operates in an absolute manner within an exclusively procedural dimension, precluding not a simultaneus processus for distinct offences committed through the same act or omission, but a second criminal prosecution where the fact has already been subject to a final judgment. 
Therefore, in abstract terms, the fact that the offences are formally committed in parallel would not appear to interfere with the area covered by the normative scope of Article 649 of the Code of Criminal Procedure. This area must by contrast be determined exclusively by the adoption of a final judgment in relation to the same fact, whether it is comprised of one single offence or involves multiple offences committed through a single act or omission. 
Nevertheless, this Court is obliged to take note of the fact that the “living law”, as has been correctly noted by the referring judge, has merged the substantive aspect triggered by the concorso formale di reati with the procedural issue obtained from the bis in idem prohibition, thereby releasing the court from the requirement to examine whether the fact is empirically identical for the purposes of the application of Article 649 of the Code of Criminal Procedure. The guarantee laid down by this provision was in fact set aside due to the sole fact that the offence previously covered by a final judgment was in formal terms committed in parallel pursuant to Article 81 of the Criminal Code with the offence subsequently being prosecuted. 
It is not for this Court to rule on the interpretative correctness of the principle set out above. By contrast, the interlocutory proceedings concern the compliance of that rule, and hence of Article 649 of the Code of Criminal Procedure, which according to the “living law” is a normative expression of that rule, with Article 4 of Protocol no. 7 to the ECHR. 
In fact, were there to be no grounds for contrast, the referring judge would be obliged, even where confronted with the same fact, to pursue the prosecution for the sole reason that the killings were committed in parallel – according to the case law of the Court of Cassation – with the offences provided for under Articles 434(2) and 437(2) of the Criminal Code, whilst if the opposite were to be the case, he would be required to focus his attention on the sole consideration as to whether the fact is identical, when deciding whether or not to apply Article 649 of the Code of Criminal Procedure. 
11.– The necessary link stipulated under the “living law” between the concorso formale di reati and the setting aside of ne bis in idem inevitably reintroduces, into the body of Article 649 of the Code of Criminal Procedure, issues relating to the assessment of the legal dimension of the fact that had previously been expunged following the endorsement of a rigorously objective conception of conduct, causal link and event. 
In order to decide whether only one offence or several offences were brought about by the individual’s conduct pursuant to Article 81 of the Criminal Code, the interpreting body must consider the objective factual elements that are legally relevant in order to establish whether the criminal rules apply in parallel, and must examine, inter alia, the legal interest protected by the convergent criminal law provisions and may consider the event from a standpoint that ceases to be empirical. 
This operation, which is connatural in an entirely legitimate manner with the criminal law assessment concerning a concorso formale di reati, and which is decisive for the celebration of any simultaneus processus, must be deemed to be precluded by Article 4 of Protocol no. 7 as it marks a departure from the idem factum as the sole factor for establishing whether or not the bis in idem prohibition is applicable. 
Within the ECHR system (and as noted above also on the basis of the republican Constitution), the conduct of a new criminal prosecution after the issue of a final judgment must by contrast result exclusively from a comparison between the first allegation, as addressed within the trial, and the fact on which the new prosecution by the public prosecutor is based, and is therefore permitted in the event that these differ, but is in all cases prohibited in situations involving the same historical fact (subject to the exceptions, within the Convention system, provided for under the second paragraph of Article 4 of Protocol no. 7). 
Any further criterion for judgment pertaining to the legal aspects of the fact falls beyond the scope of the options granted to the Member State. 
In fact, the judgment of the Grand Chamber of 10 February 2009 in Zolotukhin v. Russia did not endorse a previous approach of the ECtHR which was minded to exclude a violation of the bis in idem principle in situations involving a concours idéal d’infractions (paragraphs 72 and 81). 
On the other hand, it is evident that the reserve clause laid down under national case law, which provides a guarantee in cases in which the accused was acquitted on the grounds that the facts alleged were not committed or that the accused did not commit them and prohibits a second prosecution in cases involving a concorso formale di reati, openly betrays the mere goal of preventing conflict between final judgments, thereby obscuring the guarantee component of the principle of ne bis in idem, which by contrast profoundly characterises that principle in the area of the criminal law, and must by contrast be deemed to have priority status. 
There is therefore a contrast, as alleged by the referring judge, between Article 649 of the Code of Criminal Procedure, insofar as it stipulates that the fact cannot be the same solely on the grounds that the res iudicata and the res iudicanda constitute a concorso formale di reati, and Article 4 of Protocol no. 7 to the ECHR, which by contrast prohibits a second prosecution in relation to an identical historical fact. 
12.– It must be specified that the conclusion reached above does not require the bis in idem prohibition to be applied exclusively on the grounds that the offences were committed in parallel, and were thus committed by a single act or omission. 
It is in fact easy to imagine that identical conduct may not correspond to an identical fact, once it has been specified that a fact may be the same as a result of the historical-naturalistic identity of further aspects relating to the act or omission of the individual, whether they relate to the physical object of the act or omission, or also to the causal link and the event. This last position in particular has been endorsed by national “living law” and has already been upheld as constitutional and compatible with current European case law. 
These are the scenarios to which it is necessary to apply the case law of this Court according to which Article 90 of the 1930 Code of Criminal Procedure did not refer “to situations involving a concorso formale di reati”, in which “even if the action is the same, the events – which are multiple and diverse – ontologically give rise to more than one fact, which may also be prosecuted separately” (see Judgment no. 6 of 1976; followed by Judgment no. 69 of 1976). They are also the scenarios regulated by Article 671 of the Code of Criminal Procedure, which enables the criminal court to apply the provisions applicable to the concorso formale di reati  in the event that more than one final judgment has been issued in relation to the same individual, which thus presupposes in normative terms that there may be situations in which the issue of the first final judgment will not preclude prosecution in a separate trial for an offence committed in parallel with the first offence. 
Ultimately, the issue as to whether or not offences falling under the res iudicata and the res iudicanda constitute a concorso formale di reati is immaterial for the purposes of the application of Article 649 of the Code of Criminal Procedure after this provision has been aligned with the requirements of constitutional law, and the fact that it is immaterial applies in both directions as the court is permitted, but not obliged, to find that the fact was not the same where there is a concorso formale di reati. For the purposes of the applicability of the bis in idem prohibition, it is in fact only the judgment concerning the historical fact that is relevant. 
Therefore, as a result of this declaration of unconstitutionality, the judicial authority (and hence the referring judge) will be required to compare the historical fact, as identified following the outcome of the trial concluded by a definitive judgment, with the historical fact taken by the public prosecutor as the basis for the new charge. For that purpose, the existence of a concorso formale di reati cannot exert any conditioning effect on the process, along – for example – with all of the elements mentioned by the referring judge in the main proceedings (the nature of the offence; the legal interest protected; the event in a legal sense). 
On the basis of the conduct-causal link-naturalistic event triad, the court may assert that the fact to which the new proceedings relate is the same only if all of these elements, considered within an empirical dimension, are found to coincide, with the result that there cannot be any doubt, for example, that the facts are different where one single act or omission causes the death or violates the bodily integrity of a person who was not considered in the previous proceedings, which thus constitutes a new event in a historical sense. On the other hand, where those proceedings also concerned that person it will be necessary to establish whether the death or the injury was specifically considered, along with the causal link with the conduct of the accused, that is whether the fact covered in the previous trial is really the same in terms of its material elements, even if its title, degree and circumstances are classified as different. 
13.– In conclusion, for the reasons set out above, Article 649 of the Code of Criminal Procedure must be declared unconstitutional on the grounds that it violates Article 117(1) of the Constitution in relation to Article 4 of Protocol no. 7 to the ECHR insofar as, according to the “living law”, it provides that a fact shall not be deemed to be the same solely on the grounds that an offence that has already been ruled upon by a judgment that has become final and an offence for which new criminal proceedings have been initiated constitute a concorso formale di reati. 
On these grounds 
THE CONSTITUTIONAL COURT 
declares that Article 649 of the Code of Criminal Procedure is unconstitutional insofar as it provides that a fact shall not be deemed to be the same solely on the grounds that an offence that has already been ruled upon by a judgment that has become final and an offence for which new criminal proceedings have been initiated constitute a concorso formale di reati. 
Decided in Rome at the seat of the Constitutional Court, Palazzo della Consulta, on 31 May 2016. 
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