Judgment No. 179 year 2016 

In this case the Court considered a Referral Order from the Regional Administrative Tribunal for Puglia, Separate Lecce Division, questioning the constitutionality of provisions of a legislative decree which allow for the public administration, rather than a private party, to initiate administrative judicial proceedings which fall under the exclusive jurisdiction of the administrative justice system. The referring TAR contended that this contradicted Constitutional parameters, alleging that the system of administrative justice envisioned by Articles 103 and 113 of the Constitution intended for recourse to judicial protection to be available exclusively to a private entity injured by the public administration. After ruling on an objection that the question was admissible, the Court held that it was unfounded. The Court found that administrative agreements create binding obligations for both the public administration and the private party, with the intention that either party should have recourse to administrative justice in case of breach by the other party. The Court observed that the fact that Articles 103 and 113 of the Constitution refer to protections afforded to private entities does not imply that only private entities may have recourse to said protections. The Court also observed that administrative justice was historically and institutionally intended not only for the protection of legitimate interests and rights, but also for the protection of public interests as defined by law. Furthermore, the Court indicated that the solution implied by the Referral Order would bring about inconsistent and unreasonable effects by contradicting with the legislative mandate for the reorganization of administrative proceedings and allowing private parties to unilaterally determine the subjects at issue in a dispute, since the administration could neither initiate proceedings, nor modify their object through a counter-claim.
[omitted]

THE CONSTITUTIONAL COURT
[omitted]

gives the following
JUDGMENT
in proceedings concerning the constitutionality of Article 133, paragraph 1, letter a), number 2) and letter f), of Legislative Decree no. 104 of 2 July 2010 (Enactment of Article 44 of Law no. 69 of 18 June 2009, delegating power to the government for the reorganization of administrative judicial proceedings), initiated by the Regional Administrative Tribunal (TAR) for Puglia, Separate Lecce Division, in ongoing proceedings between the Comune of Cavallino and Omnia Veicoli srl, with a Referral Order of 6 August 2015, registered as no. 290 of the Register of Referral Orders 2015 and published in the Official Journal of the Republic no. 50, first special series of 2015.
Considering the entry of appearance of the Office of the President of the Council of Ministers; 

having heard from Judge Rapporteur Giuliano Amato at the hearing in chambers on 15 June 2016.
[omitted]
Conclusions on points of law

1.− With a Referral Order filed on 6 August 2015 the Regional Administrative Tribunal for Puglia, Separate Lecce Division, raised questions concerning the constitutionality of Article 133, paragraph 1, letter a), number 2) and letter f) of Legislative Decree no. 104 of 2 July 2010 (Enactment of Article 44 of Law no. 69 of 18 June 2009, delegating power to the government for the reorganization of administrative judicial proceedings), in reference to Article 103, first paragraph, and Article 133, paragraph one, of the Constitution.
The Order questions the provisions to the extent to which, under current law and concerning the area of exclusive jurisdiction as indicated, they allow for disputes in which the public administration – rather than a private entity – initiates proceedings before an administrative judge. The Order alleges that this contradicts the system of administrative justice delineated by Articles 103 and 113 of the Constitution, which, in the view of the referring Tribunal, provide for a system of judicial protection which can be accessed solely on the initiative of a private entity injured by one of the public administration’s regulations. 

2.− The objection that the question concerning Article 133, paragraph 1, letter f) of Legislative Decree no. 104 of 2010 [hereinafter d.lgs. no. 104 of 2010] is inadmissible is not founded. 
The Attorney General’s Office contends, as a preliminary matter, that this provision refers to acts and provisions adopted unilaterally by the administration in the areas of city planning and development, and would not apply to “covenants,” which constitute an alternative to unilateral acts and measures. The exclusive jurisdiction of administrative judges over matters concerning agreements replacing unilateral provisions, whatever the subject of the covenants, would instead be found in paragraph 1, letter a), number 2 of the same Article 133 of d.lgs. no. 104 of 2010, making it the only provision that applies.
It bears mentioning that, in the pending proceeding, the exclusive jurisdiction of the administrative judge may derive from Art. 133, paragraph 1, letter a), number 2), as well as from letter f) of the same Article and paragraph of d.lgs. no. 104 of 2010. Indeed, a dispute concerning the execution of a land division agreement may be properly resolved before an administrative judge under that provision.
It is also true that in the situations foreseen by letter a), number 2) it may often be the administration to request that a judge find against a private party (rather than the private party who calls the judge’s attention to an allegedly injurious agreement or provision of the administration).
Nevertheless, the dual foundation of exclusive jurisdiction over urban development agreements does not permit a finding that the question of constitutionality raised by the referring TAR is irrelevant, with regard to this latter provision, as well. Indeed, even in cases that do not implicate the allocation found under letter a), number 2), litigation  concerning urban planning agreements would in any case fall under letter f) of the same Article, 133 of d.lgs. no. 104 of 2010.
3. – On the merits the question lacks foundation. 
3.1. – The Order challenges the constitutionality of Article 133, paragraph 1, letter a), number 2) and letter f) of d.lgs. no. 104 del 2010, in the part in which the provisions grant exclusive jurisdiction over proceedings initiated by the public administration to administrative judges. In particular, the Referral takes issue with the current practice which, for many years, has placed disputes initiated by the public administration under the exclusive jurisdiction. 
It is perfectly clear that administrative agreements may give rise not only to binding obligations for the relevant administrative authority, but also to obligations for the private contracting party. Usually, the public administration is the respondent party in administrative judicial proceedings; however, first Article 11, paragraph 5 of Law no. 241 of 7 August 1990 (New rules of administrative procedure and rights of access to administrative documents) and then Article 133, paragraph 1, letter a), number 2) of d.lgs. no. 104 of 2010, placed all disputes deriving from agreements which replace or incorporate administrative measures under the exclusive jurisdiction of administrative judges. In such disputes, even when the claimant is the administration, the case law concerning legitimacy, both ordinary and administrative, recognizes the jurisdiction of the administrative judge.
It bears mentioning here that, despite the fact that Articles 103 and 113 of the Constitution are written in reference to the protection afforded to private entities under the various jurisdictions, in no way does it follow that only private entities may have recourse to said jurisdictions, nor that administrative judicial proceedings cannot be initiated by the public administration. This is even more true if one considers that administrative justice is historically and institutionally intended not only for the protection of legitimate private interests (and, in the case of its exclusive jurisdiction, of the rights implicated), but also for the protection of public interests, as defined by law.
As far as Article 103 of the Constitution in particular is concerned, in the part where it provides exclusive jurisdiction “in specific areas indicated by the law,” this Court has consistently identified the criteria that legitimate said jurisdiction exclusively in reference to the areas chosen ahead of time by the legislator and in the exercise of a public power, albeit in an indirect or mediated way (Judgment no. 191 of 2006 and no. 204 of 2004).
This gives rise to the need, in order for the provisions attributing disputes to the aforementioned jurisdiction to be compatible with the Constitution, that they involve legal situations where subjective rights and legitimate interests are closely related; that the legislator assign to the administrative judge review not of “blocks of subject matters,” but of specified subject matters; and that the administration act as an authority within said predefined areas, and, that is, through the use of administrative powers, which may be exercised by means of unilateral and authoritative measures, by means of agreements, or by means of actions, provided that the latter come about through the exercise of a public power, and do not amount to mere material actions unrelated to said exercise (Judgment no. 35 of 2010).
In consideration of the above principles, the current law of exclusive jurisdiction over administrative agreements is fully consistent with this systematic analysis and is a reasonable development of it.
Indeed, the case law concerning matters of law has highlighted, during the determination of jurisdiction, the functional link between urban development agreements and administrative proceedings to issue building permits, of which they condition the adoption and complete the content (see, among many, Corte di Cassazione, United Civil Divisions, Order no. 584 of 14 January 2014 and State Counsel no. 7057 of 12 November 2009, section four).
Inasmuch as they fall under administrative procedures, agreements and regulations stipulated between the public administration and private entities are also always expressions of the public administration’s discretionary power. These agreement models of the public administrations’ exercise of its power, therefore, are not exceptional. In keeping with the principles affirmed by constitutional case law, the foundations of exclusive jurisdiction are legitimately connected with the exercise, albeit indirect or mediated, of public power.
This interpretation offered by the highest courts about the foundation of the criteria for allocating jurisdiction in matters concerning procedural agreements is likewise consistent with the overall evolution of the administrative justice system, which is increasingly shifting from jurisdiction over an administrative act to jurisdiction over the administrative relationship. 
3.2. – On the other hand, it bears noting that the law does not recognize matters “with split jurisdiction,” as a function of the different natures of the disputants. Basic reasons of consistency and equality of treatment indeed require that the administration may avail itself of the bundle of protections that come with exclusive jurisdiction and that, therefore, it be afforded the ability to summon a private party before an administrative judge.
3.3. – Conversely, the solution proposed by the Referral would bring about inconsistent and unreasonable effects.
In the first place, the bundle of included protections and compliance with constitutional case law and superior jurisdictions were directives imposed on the delegated legislator by Art. 44, paragraph 2, letter a) of mandate law no. 69 of 2009, with the result that an opposite choice – like the one urged by the Referral Order – would violate the criteria of the mandate, and, therefore, Article 76 of the Constitution.
Moreover, once the possibility to appear before the ordinary judge was eliminated for the reasons given above, the intervention called for by the Referral Order would lead to a system in which the administration, even after forming an agreement that replaced or incorporated an administrative procedure could only react to a breach by the private party by means of administrative self-protection, recourse to jurisdictional protection before an administrative judge being proscribed. Judicial verification of the breach by the private party would, as a result, be conditioned on prior initiation of the dispute on the part of the private entity. The very object of the judgment would be unilaterally determined by the private entity by means of the reasons underlying their claim, since the administration could neither modify nor add to them through a counter-claim. None of this aligns easily with the principles found in Articles 24 and 111 of the Constitution.
In light of these arguments, the question of constitutionality formulated by the TAR for Puglia must be declared unfounded.

ON THESE GROUNDS

THE CONSTITUTIONAL COURT

declares that the question of the constitutionality of Art. 133, paragraph 1, letter a), number 2) and letter f) of Legislative Decree no. 104 of 2 July 2010 (Enactment of Article 44 of Law no. 69 of 18 June 2009, giving the government a mandate for the reform of administrative procedure), raised by the Regional Administrative Tribunal for Puglia, Separate Lecce Division, with the Referral Order indicated in the headnote, is unfounded.
Decided in Rome, at the seat of the Constitutional Court, Palazzo della Consulta, on 15 June 2016. 
